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ABSTRACT 

This conference explored the policy issues 
surrounding the growth of strategic alliances among 
telecommunications firms and explored the forces stimulating (and 
discouraging) alliances. It asked how alliances might affect public 
policy goals or create problems such as anticompetitive behavior or 
excess market power. It also explored how alliances might affect 
three markets: in telecommunications transmission and switching, 
customer premises equipment, and content. The conference was divided 
into three working groups paralleling these markets. Each produced a 
draft report analyzing issues arising out of strategic alliances in 
their areas and recommending possible policy solutions. A revised, 
integrated version of these reports form the main body of this 
report. After defining what is meant by "strategic alliances," and 
identifying underlying factors affecting companies' decisions to 
combine in different forms, public interest goals that these 
alliances might affect, both positively and negatively, are explored. 
The a'-senal of tools that governments have to address these positive 
and negative traits, and the appropriate time to us6 them, are 
considered. An appendix lists conference participants. (MAS) 
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Foreword 



riiroughoul llie globe, telcconinuinicaiions and information 
industry^ paiticipants arc increasingly aligning w ith olhers, w ithin 
or outside their industries, to explore new \ enturcs and markets. 
While tliere appear to be many causes and dri\'ers of these 
alliances, two stand out: teclinological convergence (and thus 
market convergence) and glolxili/.ation. 

In the few years preceding the 199 ^ Aspen Conference on 
Telecommunications Policy, the C()mmunicatu)ns industiy saw tlie 
announcements of bolder and more spectacular lousiness mar- 
riages: C^icneral Hlectiic— NHC:, Time Warner— l-S \Vcs{\ MC:i— 
Hritish 'I'elecom, Bell Atlantic— TCI, N'iacom— Paramount— HU)ck- 
buster, and on and on. Some have succeeded from a i)usiness 
standpoint, some ha\e not. Otiiers did not e\en get to the altar. 

l-or one thing, each new announcement drew larger gasps from 
onlookers. If not governmental officials or pui)lic advocates, then 
competitors were iieard loud to complain. Wrtical integration, 
some said, could lead to restricting markets, exentuaily higher 
prices and fewer consumer ciioices. Advocates for the transactions 
suggested, to the contniiy, tiiat they would enable the new entity 
to compete globally and enter new markets. Horizontal integration. 
sul)ject to more familiar antitrust standards, was also the sui^ject of 
intense gowrnmental and public scrutiny. 

The trend toward strategic alliances appears to be with us for 
considerable time to come. While the mow to conglomerate busi- 
nes.ses is not new. the context of an increasingly competitiw and 
global telecommunications marketplace is. Accordingly . in design- 
ing the Ninth Annual Aspen Institute relecomnuinicalions Policy 
Conference, the sponsors and organizers sought to analyze these 
l^henomena from a telecommunications public policy perspective. 
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Goals of Conference 

When the 27 participants gathered from August "i^-ll, 1994 at 
the Aspen Institute s conference center in Aspen, Colorado, they 
set as their goals: 

• To identify the underlying trends and motivations in tlie 
emergence of strategic alliances and combinations in the 
provision of telecommunications; 

• To explore the implications of these alliances for the 
telecommunications and information sectors (including 
consumers, large users, and competitors), and to sort out 
the potential aiul perceived advantages and ills arising 
fr(;m such combinations; 

• To devise tools and methods of anaKsis for viewing these 
alliances; and 



• 'l() address, from a policy perspectiw, what remedies and 
actions, if any. are adv isable in the near and long-term 
future. 

After defining what is meant by ".strategic alliances,** and 
identifying underlying factors affecting companies* decisions to 
combine in different forms, participants looked to the public 
interest goals that these alliances miglit affect, both positix ek and 
negatively. They al.so considered the arsenal of tools that gov- 
ernments have to address these positive and negaliw traits, and 
the appropriate limes to use them. They di.scussed both market 
failures and go\enimental failures, and \\a\s to prewnt either. 
And they outlined some of the ni ^t likely \enues of govern- 
mental action. 

*l*he c*onference then broke into working groups to address 
three conleMs or markets w here strategic alliances might be of 
greatest concern: the most significant potential bottlenecks in 
telecommunications in the mid-199ds. Working groups consisted 
of a cross-section of parlicipanls. \'i/.. represenlali\ es liom local, 
alternative, inlerexchange, and international telecommunications 
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carriers, cable operators, large users, content providers, consumer 
representatives, and state and federal officials. They considered 
strategic alliances at these pressure points: 

• The Conduit: bottlenecks, present and potential, in the 
communications conduit system. 

• Content Providers: particulady those seeking to produce, 
access, and distribute their products or messages. 

• Customer Premises Hcjuipment: the interface between the 
customer and the communications conduit, specifically the 
set-top or other devices at the subscribers premises, 

h^ the end, while concern for maintaining competition and 
diversity was always expressed in general terms, and always to the 
issues inherent in the conduit system, which is in constant flux as 
it moves more and more to a ccnnpetiti\ e marketplace, the most 
animated discussion and analysis came with respect to the enu^rg- 
ing market and policy for set-top boxes. It is there that the more 
general points can be applied to concrete factual situations that one 
cim foresee in the imminent future. 

In the ensuing Porum Report, rapporteur Dr. Robert Hntn^an, 
Communications Professor at North Carolina State Tniwrsity, 
once again sets forth his lU^alysis of the deliberations and discourse 
that occurred during the conference. The report is not intended 
to pnn ide a blow-by-blow account of the meeting, but rather, 
to discern the key points and analysis that surfaced among the 
representatives of competing communications and information 
ixisinesses, users and consumers, federal and state government 
officials, and academics. While participants were given an oppor- 
tunity to review a draft of the report and correct any opinion 
mistakenly attributed to them, unless such an attributu)n does 
appear, readers should not assume that those who attended 
hold any particular \'ie\\ expressed in this document. Never- 
theless, it does reflect the general flow of analysis and discourse 
of the meeting. 
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strategic Alliances and 
Telecommunications Policy 



INTRODUCTION 

The Ninth Annual Aspen Institute ConfeaMice on Telecommu- 
nications Policy, meeting in Aspen, Colorado August 199-4. 
explored the policy issues surrounding the growth of strategic 
alliance^ among telecommunications Firms, 'Hie conference ex- 
plored the forces stimulating (and discouraging) alliances. It asked 
how alliances might affect public policy goals or create problems 
such as anti-competiti\ e behavior or exccs.s market power. And it 
explored how alliances might affect three markets: in telecommu- 
nications transmission and switching, customer premises equip- 
ment, and content. The conference was divided into three working 
groups paralleling these markets. Mach produced a draft report 
analyzing issues arising out of strategic alliances in their areas and 
recommending possihle policy solutions. A revi.sed. integrated 
\ ersion of their reports fonn the heail of this document. 

What is a '^Strategic Alliance?" 

Cooperative activities between separate firms can be arrayed 
on a continuum that runs from short-tenii joint \ entures— perhaps 
a combined effon between a telephone company and a newspa- 
ix.i^_t() complete ownership and management integration that 
forms a single new entity, l-orthe purposes of this report and polic\- 
concern, the concept of 'strategic'' alliance encompasses a signifi- 
cant portion of this continuum, specifically including: 

1. Outright mergers between firms, or accjuisitions of one linn 
by another. 

I 

O \ (J 
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2, Joint wnlures by Finns under separate ownership in which 
eacli contributes funds to launch a new entity that they 
intend to be a permanent market participant. This excludes 
temporarN- agreements to perform short-term market tests 
or experiments. 

3. Investments by one firm in another s operations which give 
tlie investing firm shared control over some aspects of the 
recipient s activities. 

c:()nibinati()ns tliat do not involve inxestmrnt l^ut nither 
cooperative agreements by firms to use one another's 
products or scr\-ices in bringing an offering to market. 
While a t\ pical marker for a strategic alliance may be the 
investment of money and sharing in profits (or losses) In- 
all partners in the venture, this is not ine\ itable. An alliance 
may involve a single firm's inv estment, with one or more 
others just supplying a good or scnice for payment 
rendered by the first finn. What distinguishes such an 
arrangement from a traditional relationship whereby a firm 
simply purchases a production input from another? While 
there is no bright line or established definition, it appears 
to be the wa\- the enterprise is managed: a high degree of 
joint planning and close cooperation in shaping the final 
product or scr\ ice. along w ith the intention to maintain the 
relationship for an extended period likely to invoke 
refinement of the offering in reaction to the dev eloping 
market responses. 

^. A trial arrangement of two or more finns limited in time 
and purpose. 

Tliese fise coml^inations can (|uickly evoK e. of course. W hat 
Marts as a cx)()perati\ e agreement to use one anolher s ser\ ices, or 
e\en a limited marketing trial, can become a full-tledged joint 
v enture. The path can go the other way as well: a joint wnture or 
shared control iin estmenl can change to a less intense c-()()|XM'ali\e 
purchasing agreement. Other combinations might arguabb* also 
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tall under the rubric of "strategic alliance," but the aboxe list 
suffices for this report. Most readers can probabK' lell a strategic 
alliance when they see cne. 

General Public Policy Goals 

The conference generalK seemed agreed on three o\erarching 
policy goals: 

• Full and effectix e competition in all aspects of the commu- 
nications marketplace. 

• Minimizing barriers to prcn iding information and other 
services to the public. 

• Parity in rcgulatoiy treatment of telecommunications firms, 
consistent with the degree of market power they exert. 

Possible Policy Problems 

The group if.lentified se\ eral potential harms that might arise 
from strategic combinations of conduit, equipment, or content 
proxiders. These involve chiefly the exercise c)f undesirable 
market power or acting anticompetitix ely. Thus a strategic alliance 
might attain a sufficient market share to exact monopoly rents or 
restrict economic output. Some types of alliances might also yield 
a reduction of head-to-head competition among independent 
firms. PeMuips most disturbing along these lines is the possible 
diminulit i in the number of "pipes' entering the customer 
premises: in the main, conference punicipants support a \ ision ot 
competitive conduits. 

Alliances could in llieoty use market power to create barriers 
to entry — for example, restricting access to their customers by 
unaffiliated content providers (which of course means limiting 
customers* access to dixerse content providers). W here an alliance 
includes a regulated firm w ith caplixe ratepay ers. re\ enues from 
the regulated firm could be used to subsidize the alliances 
actixities, allowing it unfaidy to underprice competitors. This 
possibility looms from a more global perspective: leverage ot 
! n( )!!( )p( )ly ( )r market p( )wer enj( )yed in their h( )me bases hy W )reign 
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partners, to the cletrimeni of competition in l-nited States, A final 
anticompetitive impact of alliances could arise from their setting 
technical standards that diminish the interoperability of networks. 
This could diminish the ability of competitors to connect their 
customers to the alliance's customers. 

Note that these are potential pitfalls that miglit not actually 
materialize. All of these prol'>lems can arise without strategic 
alliances, and e\'en where alliances exist they are not necessarily 
the cul|'>rits. And for most of the.se potential risks there are 
concei\ able benefits. For example, it is easy to imagine that an 
alliance between two relati\'ely weak market participants could 
yield an entity strong enough to gi\e real competition to a large, 
entrenched firm, diluting its market clout and heightening com- 
petitiveness. A combination of two pre\'it)us competitors could 
also yield significant production efficiencies, more than compen- 
sating for a reduction in the number of market participants. In a 
similar way, strategic alliances might well enhance rather than 
disrupt interoperability. Hence the growth of strategic alliances 
should in no way be ecjuated with the inevitable expansion of 
m()no|'>()ly profits, diminution of competition, difficulties in 
interoperability, or other undesirable outcomes. As this report 
.suggests, furthennore, good public policy can prevent or mitigate 
risks and problems. 

GOALS AND OVERALL SOLUTIONS 

Conference participants genenill\- agreed thai, with rare excep- 
tions, the marketplace will determine which alliances make 
economic and market sense, (lowrnment's major role v\ ill be to 
examine propo.sed ,sn'ategic alliLmc es and mergers for the potential 
of public- interest luunisor benefits. and, recogni/ingthat thcTcmay 
be risks or costs, make an on balance judgment as to the oN cnill 
public interest impiuis. This as.sessment may lead go\ernment to 
apply salegu. »cls that protect or promote the public interest. In 
some cases, goxernment might e\en forbid alliances it deems 
conlniry to the o\erall public interest. In the more IVe(|uent cases 
where government approves the alliance hut proposes certain 



policy sateguaRls, parlies lo the planned nier,,cr will of course be 
tree to decide if proposals continue to !k' vi:tble under that policy 
regime. A final potential part government might play is to encour- 
age cooperative activities among pri\ate fiinis where they seem 
likeK' lo be beneficial. 

In recommending overall goals for policy, conference partici- 
pants emphasized six major pc^inls: 

Goverttment Review 

C)0\ernment does and should continue to ha\e the authority 
to examine proposed strategic alliances imd mergers lo seek an 
appropriate balance between potential public interest harms and 
benefits, including impacts on compelilu)n. Only if there is an 
initial finding of potential harm should such a balancing analysis 
be undertaken. Ciiven the dynamism of products and alliances in 
this industry . se\ enil participants suggested a standard that go\ ern- 
menl not intenvne unless it finds a danger that competition will be 
impeded or social w elfare seriously harmed.* 

If it makes that suggested finding, a government agenc\- should 
be able to apprcn e. prescrilK' safeguards, or den\' alliances, as ap- 
propriate. In doing this, government should minimize the oppor- 
tunity for strategic manipulation of the decision-making process 
(or ' gaming'" )— for example, a party's deliberate prolonging of the 
approval process simply to delay entrance of a competitor. 



* Tiiis tlilfcTs soiiK'w h.U iVotu c iinvni praclkv hy tlic 1 )qi;irlnictit ofjuslicv ;uu 
Ivtlcrai Tiack- Cotuiuission. Ix ol whit li c'tii< >ttv liic aniiirusi law s iti tlic I nilccl 
Stales. Section " of the ChiNtoti .Xntitnist Act piohiliiis intct-corporate mkmi-cts. 
joint wntnivs. or otiuT anan.ucnK'nts that -nuiy tend suhstantiallv to lessen 
i-onipetition in any line of eotnineree in any seelion ol liie eountry." hoth the 
Antitrust Division of the I )epartnient oljnsti e and the l-ederal'lrade ( :oniniission 
enforeethis law . Adtliiionally. the Antiinist Division enforees Seetions I and 2 of 
the Sherman act. which |iro^- rihe. respectively, 'eontraets. eonihinatlons. and 
umspiraeies in restraint of tnide" and "nionopoli/aiion and atteinpted nionopo- 
li/ation ' l iuler the llail-Seott-Kotlino Antitrust ael. all mergers and similar 
arrangements between Innw with a minimum ol SiOO million aiul MO million in 
annual revenues are suhjet t to ■ pie niei^ier noiificatK >n ' and rev iew by tlie.lustit e 
Department and the l-'IC. l-.ither at-enev ean recjuest informatuMi in addition to the 
voluminous. inlormation otheiAvi.sc ictjuiretl. and forest. ill t onstnnmaiion ol the 
trans. ittion until that inhn-m.ition is provitletl. 
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Establishment of an Integrated National Policy with Clear 
Delineation of Regulatory Authority 

National goals and guidelines should be established, including 
a clear statement of the appropriate roles, if any, for all levels ()f 
government (national, state, local, foreign, and international). In 
this way, goN ernment policy can effectively manage the ex'olution 
ot competitive inarkets in which strategic alliances are significant 
players, and the public interest will be protected. 

The conference examined with particular care the matter of 
local governmental juri.sdiction oxer alliances. Most of tho.se 
present concluded that jurisdiction should reside almost exclu- 
sively at the federal and .state levels. Many expressed concern that 
regulation by the 30.000 or more municipalities in the l-.S. could 
recjuire telecomniunicalions firms to conform with conflicting and 
shilting regulations. Such conditions would render in\'estment 
decisions riskier and more complicated, retarding growth of the 
indu.stiy. Kevin O'Mara, Senior Vice President of MFS Communi- 
cations Company, noted that his firm alone is negotiating with 
nearh- 300 .separate local entities, many lacking needed technical 
expertise and each with different desires. Cail Chirfield Schwartz, 
\'ice President of 'fCG, Inc. described similar frustrations. 

Fear was also expressed that local gcnernments might be 
tempted to erect entry barriers. Whatev er their .stated purpo.ses, 
such limitations can have the .same anticompetitive impacts as 
entry barriers arising from private market actions. 

Some .sentiment was expre.s.sed for explicit .statutoiy limita- 
tions on local government authority. Kobert Pepper. Chief, (Office 
ol Phms and Policy at the Federal Communications Commi.ssion. 
for example, suggested .states might take it upon them.selves to 
pre-empt local authority. The local juri.sdiction problem is .so 
serious, in his vien*. that '"Hie current regime will not work: it's 
going to collap.se and the current legislation living considered in 
the I09 i Congre.ssl won t help." Preemption would mean that local 
governmenis could not di.scriminate among telecommunications 
providers or recjuire the provision of communication services to 
public- agencies in reuirn for access to local rights of way. *I1ie 
widespread criticjuc of local juri.sdiction did not mean participants 
rejeded completely the idea of pannerships between local gov- 
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ernmenls and private firms — as long as such alliances were 
entered voluntarily and did not arise from coercion. 

Many also viewed state jurisdiction skeptically. A perennial 
concern at the Aspen conferences is pre-emption of state govern- 
ment regulation. Some group members proposed removing stale 
authority whenever a state regulation frustrates the full effectua- 
tion of federal policy. Laurel Kamen, Vice President-Government 
Affairs for American Express, said that large firms seeking to offer 
new serx'ices across state lines strongK' favor preemption and a 
national telecommunications policy that would rationalize the 
lines of authority. Other participants responded that states play a 
valuable role in a federalist system and should not be overly 
restricted. A specific concern \'oiced with respect to strategic 
alliances is that state attorneys general are becoming more active 
in attempting to enforce the slates' antitrust standards. Many 
participants belie\ e these elected state officials are inappropriate 
participants in essentially federal antitrust policy, which should be 
made by the traditional federal agencies. 

A Transition to Regulator}* Parity 

While regulatoiy parity tends to receive endorsement in the 
abstract, details cause consensus to break down. Conference 
members concurred that parity shoulct be sought consistent with 
the evolution of a competitive marketplace and other public 
interest reciuirements. Amongthe specific applications of this idea, 
the most controversial peilains to applying common carrier 
obligations to conduit finns. Some participimts beliew telephone 
companies should continue to face common carrier rec|uireinents 
while cable television ,systems, ewn if they offer telephony 
ser\i(vs, should not. They ci;e I'irst Amendpient interests as 
commending asymmetric regulation as long as asymmetric market 
power persists. Other piirticipants beliexe cable s\\stems that 
become switched broadlxmd facilities should .shine common 
carrier obligations with telephone companies. This i.ssue will grow 
more complicated as other types of conduits— from broadc asters 
to electric utilities— enter the competitix e IVax , 
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Harmonizing Regulation Internationally 

Many alliances are international and these pose a host of 
potential issues. Klaus Grewlieh, Director General, International 
Affairs for Deutsche Telekom, the German VV\\ ohserx-ed that 
different nations pursue different antitrust and other policies. 
Alliances could tr\' escaping to '^regulatoiy havens" in order to 
e\ ade the aulhorily of unw anted regulators. As noted earlier, a 
r,S,-foreign alliance might receive subsidies for the American 
venture from monopoly profits (or gowrnment subsidies) sup- 
plied by the foreign partner. Tom Kalit, a telecommunications 
policy specialist on the staff of the National Hconomic Council, 
argued for reciprocity in treatment across national boundaries. 
This means pressing for open, competitix e markets and compa- 
rable regulatory treatment bexond r,S, borders. James Graf. \'ice 
President. Ciovernment Relations for brilisli Telecommunications 
(BT), described an example of how this .standard might work, lie 
cited the Department of lustice's evaluation of the strategic alliance 
Ixnw een his firm imd MCI Communications. The ancitrusl di\'ision 
looked into w hether B'l\ the dominant supplier of local telephone 
service in Britain, would discriminate in favor of MCI (and against 
other r.S. firms) when interconnecting to international carriers. 
The regulatory regime in the I nited Kingdom generalK' faxors 
compeiilion. and this factored into the conditions the T.S. govern- 
ment set in approving the alliance. 

Making Universal Service Compatible with 
Competitive Markets 

Participants seemed in general agreement tliat subsidies and 
oilier supports for unixersal service must be extended in a 
competitiveK- neutral manner that allows the orderU" exolution 
of competition in telecommunications markets. The task will 
grow more difficult as the variety of communication ,se!A'iccs 
exj^mds; there w ill be LUguments about w hat belongs in a uni> 
veisal service package. But whatever the inclusions and exclu- 
sions, and the means lor suppoiting universal serx ice. the conlci- 
ence recommends careful attention to the imjxicts on economic 
efficiejic) and c()m|U'titi\ eness. 
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Rationalizing the Process of Policymaking 

The group also emphasized the need to enhance llie process 
of policymaking. 'I hey urged that gox erninenls at all levels perform 
their duties in a manner which provides for timeliness, clarity, 
predictability. qualit\' and reliability in the networks, and competi- 
tiveness. As some participants noted, such traits are ditficult to 
attain under conwntions of the Administrative Procedures Act 
which offers man\' possibilities for delays and may encourage 
policx' zigzagf^ing as agencies are buffeted by petitions and 
counter-petitions. The slow pace of policymaking can become a 
serious impediment to the formation of beneficial .strategic alli- 
ances as much as to .solution, for any problematic alliances. More 
generally, cumbersome and slow gowrnment procedures hinder 
theability()f telec()ninuinications entities to bring the fruits of rapid 
technological change to the marketplace. Yet gcn ernment policy 
can al.so contribute to the dex elopment of inncn ative. competitive 
markets; gcn ernment will not and should not disappear entirely, at 
lea.st not any time .soon. All this makes reform of the telecommu- 
nications policy and decision-making process as important as any 
specific policy decision. Some participants endorsed one specilic 
reform: setting deadlines for agency action. For example, it a 
deadline were to pass with no action taken b\' responsible 
agencies, a merger might be deemed acceptable. Others thought 
such action-forcing deadlines could contribute to owriy-ha.sty or 
unwi.se decisions. 

SPECIFIC POUCY TOOLS 

Iti as.se.ssing how to grapple with any negatixe effects ot 
.strategic alliances, policymakers mu.st balance the risk of "market 
failure ' again.st that oi* ' government failure.** Market failure could 
occur if firms or coalitions of finns are able to engage in anti- 
C()mpetiti\ e or anti-consumer belun ior. and fru.strate the de\ elop- 
ment of an open rnformalion marketplace characterized by \ igor- 
ous competition in e(|uipment, information ser\ ices, atid transmi.s- 
sion. Ciowrnment i'ailure can occur if gcnernment (a) makes the 
w rong decisions; or (b) delays technological progress. This la.sl 
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point is particularly important because the information infrastruc- 
ture increasingly represents the convergence of the telecommuni- 
cations and computer industries. Consumers ha\ e l:)enefited greatly 
tvom the rapid improxtments in price and performance in the 
computer industry', which has faced little or no regulation (and 
enjoyed many suppliers and few if any significant l>arriers to entr\'). 
One can imagine the negativ e impacts on markets and consumers 
\t Intel had to get approval to introduce a new generation of 
microprocessor, or justify expenditures on new plant and equip- 
ment, course Intel has never enjoyed a gcn ernment-chartered 
monopoly, so the analogy is not perfect. 

Continuum of Governmental Policies on 
Telecommunications Conduits 

That said, the conference identified a continuum of policv 
options that government might consider in order to attain public 
interest goals and ameliorate or eliminate potential problems. The 
spectrum runs roughly from least to most interxentionist. The 
actions are not mutually exclusive. It is important to note that 
dilferent options, or comb.inations of them, could be appropriate 
for different goals, markets, or conditions. Although the conference 
considered general rules or circumstances that might guide 
policymakers in the application of these tools, there was no 
consensus on exactly what kinds of alliances or situations should 
invoke the options. The following suggestions arose initially in the 
discussion of conduits, but clearly have applicability beyond this 
relatively narrow classification. 

Minimalist. Beginning with the least activist government 
responses, which might Ix^ called the "minimalist" tier, the first 
option listed was doing nothing. The reasoning: competition in the 
evolving market can handle any new problems. While appealing 
to some as an ideal vision, most participants seemed to view this 
n(.''')n as impnictical. A slightly less minimalist approach would 
employ moral suasion. This means communicating goals to 
industry and relying on voluntary, industr\'-led actions to prewiU 
or correcl any abuses arising from strategic alliances. In some 
cases, such an appeal might be all that is needed to bring about 
a desirable change. 
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Traditionalist. Moving on lo more inien'cniionisi activities, a 
second tier of approa. -.es might l^e lal^eled "traditionalist." In- 
eluded here would he authorizing the Federal Communication 
Coniniission (FCC) to monitor dewlopmenis in the marketplace 
and employ its residual authority to correct anti-competitive 
abuses if they occur. Congress could reiterate Commission author- 
ity over strategic alliances by statute in order to gi\'e teeth to this 
option. An example of such an FCC action would be a requirement 
that telecommunications pro\'iders disclose any relationships they 
ha\'e with product \'endors. For example, if a telephone company 
starts a cooperative venture with a particular financial institution 
to offer banking at home, that connection should tx' explicitly 
labeled for consumers. 

A more active \'ersion of the traditionalist tier would be to 
ensure that the FCC, Federal 'Frade Commission (hTC) and 
Department of Justice ( DoJ ) vigorously enforce the letter and spirit 
of antitrust law. Many participants saw this as the best way to 
prevent the kinds of traditional anti-competitive abuses reached 
by the antitrust laws — product tie-ins, predatory' pricing, and 
combinations in restraint of trade — that could well arise from some 
strategic alliances. Among the specific tools that might be em- 
ployed to achieve this objecti\*e in telecommunications markets 
are requiring divestiture of overlapping facilities; enforcing equal 
access with non-discriminatoiy prices; requirir ^ unbundled ac- 
cess elements to ensure interconnectivity and interoperability of 
multiple networks; imposing limitations on the scope and duration 
of joint enterprises; mandating separate subsidiaries; and enforc- 
ing affiliate transaction rules, including non-structural safeguards 
such as accounting rules. This list incorporates many of the tools 
that the VCC has already employed in ov erseeing the growth of 
competition in telecommunications markets during the last two 
decades. The FTC and DoJ would naturally be enlisted in this effort 
and might well play a dominant role, gi\'en their Matutors 
mandates in antitrust. 

Another, le.ss-used tool is exempliried by the strategy the I'CC 
adopted for high definition television (HDT\'). In such cases, the 
government would establish specific goals, and convene groups 
representing industry and other interested parties t( ) develop plans 
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lo iiKvt the aims by a date certain. For example, the FCX: could act 
as a catalyst in the formation of bodies that would set open 
interface standards for connections between the network and the 
information appliance. By this means, goxernment helps industiy 
solve collectiw action problems which otherwise hinder single 
industries or firms from meeting a joint goal (such as setting 
standards) in a timely, pro-competitive and pro-social way. 

Hecau.se of the increasingly global nature of telecommunica- 
tions markets and players, a certain amount of international 
activism by the l\S. gowrnment is inexitable. For example, 
technical standards should generalK' be set by industi-)', with 
government playing the aboN e-mentioned facilitatix e role, ikii the 
government will probably need to act as liaison to help ensure that 
technical .standards established in the I'.S. mesh with those created 
by international standards bodies. At the same time, to pnAeni 
problems cau.sed by unecjual regulaton' treatment of foreign 
partners in international .strategic alliances that operate w ithin the 
r.S., .American agencies should conduct bilateral and multilateral 
negotiations aiming for greater libenilization of international 
telecommunications markets. 

Activist, \\1iat might be considered a third tier of gowrnment 
activism is "market shaping." The conference di.seu.ssed two 
ojMions in this area. One inNoK es go\ ernment funding for creation 
of pr()t()t\ pes and market tests. In these cases gowrnment actually 
encourages the fonnatioti of cooperatiw wntures. although they 
are not strategic alliances in the terms defined here. A pre\ ious 
project that funded te.sis of the gigabit networks has prown 
effectiw at promoting technological progress and inter-industry 
cooperation. A new arena for this apj^roacli is establishing lestbeds 
for interopenibilitN . One go\'ernment agency has already receiwd 
nearly *() industry' responses to its icciuesi /or proposals to create 
te.stbeds that would help to work out .standards and procedures. 

An extremely interventioni.si market-shaping option di.scus.sed 
at the meeting was to employ gowrnment procurement in a 
con.scious effort to spur technological progress and diffu.se inno- 
\ati(uis. The go\ernmen( can be a large enough consume r of 
telecommunications and information to .stimulate the formation or 
grow th of new markets. Indeed, in at lea.st one .state, gowrnment 
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is an investor in new facilities tor an upgraded public network. 
While the government can be a benehcial and influential First 
customer or in\*estor, howex'en conference attendees also recog- 
nized the pitfalls of relying on government for these functions, Pork 
barrel politics and inefflciencies or irrationalities of ofhcial deci- 
sion-making can lead to the \'er\' sort of wrong decisk)ns that mark 
"government failure." 

The working groups on ecjuipment and on content also 
identified some goals, issues, and solulk)ns more specific to their 
markets, 11ie next two sections summarize their contributk)ns, 

Tfye "Set Top Box ' 

In the aure, consumers will v.se a wide x ariety of information 
applianc( to access ser\ ices delix ered ox er networks, I-or ex- 
ample, a computer based interface between the consumer and 
the telecommunications prov ider can turn the television ,set into 
a video-on-demand unit. How will stnitegic alliances among 
telecommunications firms shape the market for (a) the appli- 
ances themselws; and (b) the senices that the\- bring to the 
consumer? What .steps, if any. should the goxernment. working 
with industiy and other stakeholders, take to influence the evo- 
lution of this market? 

Know n colloquially as "set-top boxes." these appliances could 
become serious bottlenecks, restricting serv ice prov iders* access to 
customers, or consumers* ability to obtain prcterred sen ices. 
Strategic alliances could in theorv- heighten this danger. I'or 
example, an alliance between an equipment manufacturer, sen ice 
provider, and conduit owner might design an appliance that 
cannot receive other, competitive firms* .services. On the other 
hand, the group recognizes that strategic alliances could well be 
pro-competitive, as discussed earlier. This will depend on the 
emerging market .structure for set-top boxes. 

The group assumed there will be a wide variety of information 
appliances, including the .set-top box (an evolution of the con- 
verter boxes now u.sed by most (.able television .sy.stems). the 
personal computer, v ideo-phones. personal digital assi.stanis, 
cellular hand-.sels. and other devices that have not been invented 
vet. The group further as.sumed that these units w ill be deployed 
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in a future characlerized by broadband, digital switched networks. 
Based on recent histoiy they also presumed that information 
appliances will — like personal computers (PCs) continue to get 
smaller, faster and cheaper. 

Technological change far outpaces both normal regulatory' 
decision-making and knowledge of consumers' shifting tastes. The 
lite-cycle of most communication and computer products and 
sen-ices is perhaps two years — much faster than the regulatoiT 
process. And a high degree of uncertainty characterizes the 
marketplace. Will the dominant device be the personal computer 
(PC) or the .set-top box? If the latter, what functionality will it have? 
For example, different companies are arguing that the video .ser\'er 
will be clusters of I>c:s (put forth by .Micro.soft). workstations 
(a.s.serted by Hewlett-Packard among others), or ma.ssiwK' parallel 
supercomputers (claimed by Oracle and others). The market is .still 
immature and speculative, lacking data on the .serxices that 
cu.stomers are actually willing to pay for. 

The group di.scu.ssed se\ eral kinds of alliances in the eciuip- 
meat area that could fru.strate public interest policy objectives. 
They fall broadly into two catc ,,-^ries: horizontal and \ertical 
combinations. 

• Ilorizonlal: A network sen ice prox ider. e(|uipment maiui- 
lacturer. and .software dev eloper might team up to deploy 
a set-top box that is effectively part of the network. Hecau.sc 
of the lack of open interfaces, customers might ha\ e no 
choice but to piircha.se the .set-lop box cho.sen by the 
alliance. No competitive market for these appliances 
would develop — leading to slower innovation, barriers to 
cnUA by competing information .service providers, mo- 
nopoly rents, and less cu.stomer choice. 

• I crlical: A network .service provider vv ith a v ideo program- 
ming affiliate might team up with a set-top bo.v manufac- 
turer. Becau.se the company does not want its .service 
(offerings lo be merely one among many, it could use its 
control over the menu and the navigation sy.siem to 
di.sadvanlage competitive information service providers. 

2'j 
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(Aisioiners could be denied access to an unl^iased 'nienu 
of nienus." Since the future w ill include such seivices as 
shopping and banking at home, potential pi^)i)leins are 
not limited to communication and information ser\ ices. 
They could also encompass exclusionaiy deals betw een 
telecommunications \entures and retailers, banks, and 
other firms. 



Policy Goals for Information Appliances. W hilc the earlier 
discussion of general policy goals applies to the potential for 
undesirable vcitical and horizontal effects in eciuipment markets, 
there are some concerns specific to this area: 

1 . Open interfaces should exist betw een networks and infor- 
mation appliances. For example, any customer can now 
buy a phone, plug it in. and haw a high degree of con- 
fidence that it will work. This.still lea\*es plenty of room for 
innovation and competitiw differentiation in the mmket 
for ph()nc^s, Similarly, a consumer should be able to use 
set-top boxes from competing manufacturers, as opposed 
to only being able to purchase tiie set-top box being 
marketed by their local cable or tele|ihone company, 

2. The directory or na\ igating system for ser\ ices avLiilable 
to the consumer should not be restricted by the pro- 
vider of ne:work Liccess to the consumer. A company 
that is prov iding bo(h content and conduit should not be 
in a position to adv antage its serv ice offerings relativ e to 
other information providers. This stricture should not 
preclude owneishiji of a menu service by content or 
conduit prov iders: the goal, rather, is that end users not 
be captives ol* any one navigation .sy.stem that could 
bias their know ledge or choice of serv ices. One possi- 
bility for accomplishing this goal might be for conduit 
providers to offers an unbiased Tier I *'menu ol* menus," 
with end users choosing amoi\g a set ol Tier II mem s, 
eac h offering distinct iv e approaches t( ) nav igating through 
the serv ice offerings. 
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3. Policy should seek to niainiain a coniinualK' upclaiecl 
universal service policy w ith respect to intbrination appli- 
ances. As the telecoiniiHinications system uun es far be- 
yond plain old voice telephone serxice and becomes 
essential to the operation of the economy and other 
institutions and processes (such as health care and educa> 
tion). w ide pul-)lic access should be ensured. For example, 
if the typical box costs upw ards of S5()(), as some estimate, 
many citizens could find themselx es on the pcripheiy of 
society's evolution, unable to participate. As a minimum 
interim measure, i^ox ernment should establisii communiiv 
access points at libraries, .schools, and other locations that 
wouldenhance the ability of all citizens to access advanced 
telecommunications .scMA ices. In the sliijjitly longer teiin, 
co.sts of information apj^liances should drop, and govern- 
ment should take acti\e .steps to make ecjuipment neces- 
sai-\- for access to essential serx iees axailable for all w ho 
need or desire it. 

I. Policy should ensure that ser\ ices are prox ided in an 
en\ ironment that jMOtects consumer pri\ ac\-. w hile offer- 
ing companies the ability to prev ent theft of service. 

Issues of Content 

What — it anything^ — (uight government do to enhance the 
public-ser\ ing qualities of mes.sages flowing ox er tlie telecommu- 
nications conduits? Afterall. the goal of policy inthisarea ultimately 
has more* to do than simply ensuring economic- efficiencx in 
meeting consumer demands, however essential thai aim. 'i'his 
arena of policy is also about securing and acKancing the adx aiv 
tages of the free and open exchange of infonnation and diverse 
public discourse in a democracv'. 

The conlereiice had troul^le coming to any kind of agreement 
in this area of conlent. In an era of increasing strategic alliances, 
lew er and few er finns ma\' c( )me t( ) ser\ e an ever-increasing share 
ot the telecommunications and inlormation maikels. i-or some 
(>|yser\ers, this is a troul^ling scenario, conjuring \ rsions of media 
moguls or ccM-porale bureaucracies censoring messages, reshaping 
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mass culture and doniiiiaiiug llic political process. Others lind tlic 
vision tar~tctchcd, suggesting the future is likely to (^tTer suhstan- 
tiallv more access to a cli\ersity of messages and xoices as 
communication outlets increase, competition for audiences grow s, 
and costs diminish. The notion that gcn ernment intencntion can 
protect and enrich a di\ erse. open flow of ideas strikes the latter 
group as unw ise gi\ en the likel\- de\ elopmcnt of the communica- 
tion and information infrastructure. 

Vet some insisted that the competiti\ e market has failed and 
w ill continue to fail in supplying informati(^n and entertainment 
that sen es important social needs. especialU' those of educational 
programming for children and other material. For example, 
although hundreds of interacti\e games are a\ailahle for the 
millit >ns of Sega Ck'nesis or Nintendo \ ide( ) game units in American 
homes, there are hardly any educational game cartridges. For the 
many parents w ho can afford the SlOO for a Nintendo but not the 
Sl()0()+ for a multimedia personal computer, there are virtually no 
creatixe. challenging allernati\es to the ma\ hem and mindless 
hoopla of v ideo game content — this neaii\- a decade after \ ideo 
games began diffusing into American homes. The market failure 
perceix ed by critics is n( )t limited to the children's market. They feel 
educational, cultural, and informational content for adults, w hether 
traditional telev ision programming or multimedi:i packages. ma\ 
well be slighted by firms seeking lo maximize profit in the 
emerging marketplace. 

What to d(\ about all this is unclear. II is far from established 
that goxernment has any general obligation to help content 
prox iders w ho use the telecommunications system as oppo.sed to 
l^ook or magazine publishers or mo\ie pioducers who receiw 
minimal, largeh indirect support at best (e.g., the postal rate 
reduclion lor .sending books and magazines). ^ et two con.stitu- 
lional prox isions argue f(ir greater policy focus. I'irst. there is the 
affirmaiixe obligation t(i prov ide incentives for creators of .scien- 
lific. literar\- and artistic- works, which has been incorporaied into 
our nations patent and (.-opsrighl laws. Second, given i"ir.st 
AnK'ndment goals of .stimulating an energetic public discussion ol 
curreiit i.ssues. and given the grow ing ccntralitv (if telec ommuni- 
c aiions to modem political life, gov ernmc ni interv ention might be 
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more justified than ever. Yet goxernment inxolveineiit in content 
production, how ever indirect, raises First Amendment fears among 
many: the specter of goxernment censorship owrrides worries 
about a ^ast wasteland," 

One set of suggestions that did garner wide acceptance at the 
conference was a renewed focus on |:)rotecti()n of intellectual 
propertN' rights. Among the generally accepted proposals were 
that: 

• To protect incentives of intellectual property producers. 
ex|:)licit imd comprehensi\ e "lair use" guidelines should he 
set In- Congress, taking into account recent technological 
developments. Broadcast, cable, imd non-commercial pro- 
grammers all have different fair use standards for taping off 
the Liir{or cable) for educational use. and the confusion by 
school Lidministrators is intimidating. This kind of anomaly 
should be corrected in statute, especially since case law is 
uncertain and underdexeloped. 

• Ciontent producers should have the right to encrypt their 
progrLunming — to adopt "self-help" remedies for protec- 
tion of their intellectULiI property. 

• Firip.s operating \ ideo serwrs must haw metering or some 
otherdcN'ice to protect intellectual property owners' I'ights. 
This does not mean content producers would have to 
charge subscribers Liccording to sub.scriber.s' usage. This 
propo.sal would merely ensure that lights owners lia\ e the 
choice to he compensated for their intellectual propeH)' 
Luul enjoy .some control over its di.stribution. Tiie aim is to 
protect content producers in a woild of video .ser\ers 
where program clioices are enormous and intellectual 
propertN' holders* i ights may be easily N iolated. or ti*ansac- 
tion co.sts of indi\ idual enforcement mv daunting. \ U)\\ - 
e\er. enfoiving such |')r()tecli()ns could prove difficult in 
piactice. as it has with the ad\ ent of other new technolo- 
gies. As in other areas, the working of the marketplace may 
have .some pnanising. if not all-inclusive, answers. 



t 



ThcRiport 19 

Suggestions of more direct government inter\ention to en- 
hance content proved more contentious. Henrx- Geller, Markle 
Fellow and former head of the National Telecommunications and 
Information Administration, suggested that market failures mean 
goN-ernment should aclively promote strategic alliances between 
the commercial and the non-commercial sectors. The.se ideas met 
with con.siderable objection but .some support as well. They are 
included here to illu.sirate the kinds of policy issues that will come 
up frequently, toucliing upon problems and solutions that make 
many Americans, steeped in First .Amendment lore and law. 
in.stinctively nenous. 

c;eller*s first suggestion is an alliance between public broad- 
ca.sting televi.sion .stations, cable companies, communities, and com- 
munity groups to make better ci\ ic use of public educational and 
governmental access (PFG) channels, lie propo.ses that jxiblic 
television .stations use their facilities as complements to PMG 
channels, perhaps under the aegis of an alliance with local gov- 
ernment agencies (e.g., city councils and school .sy.siems) and com- 
munity groups. To promote such an outcome, the Corporation tor 
IHiblic Broadca.sting (ClFB) could establish guidelines for action by 
affiliated public broadca.sters. If the public stations needed addi- 
tional funding to accomplish this, (teller offered, they might .seek 
it from the local government, which collects up to a 5 percent cable 
franchi.se fee. The station could al.so u.se .some of the programming 
distributed o\ er the PFCj channels for broader di.s.semination over 
the air, to reach the H) percent of hou.seholds not on cable. Finally. 
Cieller noted, if an entirely voluntary .scenario were unsuccessful, 
federal mandating of action by the entities in\-ol\ed (other than 
community groups) might eventually be considered. 

The notions of using the cable franchi.se fee and of mandating 
action were roundly attacked by several of the other participants, 
who argued among other things that much of the programming 
C idler supports is already a\ ailable. .some of it supported by the 
cable fran< hise fee. In other cases, extracting money from cilv 
coffers for programming .stnic^k conference participants as unlikely 
and. on lanst yVmendmenl grounds, unde.sinible. 

c;eller\s second propo.sal is an alliance between the IHiblic 
Broadcasting .Sy.slem ( PBS) and commercial television .siatknis. The 
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1990 Children's IVlevision Act rcquia-s ilie commercial broad- 
caster station to sliow at license renewal time that it has ser\ed tiie 
educational/ information needs of the child audience, including 
programming specifically designed to do so. Many stations balk at 
the obligation, since it reduces profits. Geller suggests that each 
tele\ ision station devote a modest sum, say 1 percent of its gross 
revenue over a 10 to 15 year period, to the independent production 
of children's prognunming. Stations joining in the agreement 
would be deemed to have fully met the Act's obligation. 

This second proposal was liIso rejected out of hand by many 
participants. Tliey opposed imposition of government fees as 
politically impossible or sulystantiwiy undesirable, doubted tlie 
necessity of forcing such alliances when other paths to production 
and distribution of (juality \ideo and multimedia material are 
opening ujx and (luestioned w hether much of the money raised 
would — after filtration through the Washington political process — 
wind up in the hands of creative content producers. 

As the communicLition s\stem mo\*es toward segmented, 
broadband multimedia, people will spend le.ss time watching 
traditional bnnidcast programming. Some pailicipants believe 
public policymakers should lake a leadership role in shaping this 
new future and especialK* in maintaining some kind of shared 
public discourse as the audience fragments. Systematic examina- 
tion of other niitions* methods of encouniging diveise. high quality 
l)roadcast programming — such as the Canadian. British, and 
iTcnch — could help I'.S. officials make wise choices. The group 
did not de\ elop any proposals for ensuring consumer access to the 
enhanced \'ideo programming or multimedia content that might 
arise. Se\ eral participants did. however, speak of the need for a 
policy that would prewnt a widening of the gap between 
information haws and information ha\e-nots. 

CONCLUSION 

In sum. the conference sought to define ''strategic alliances." 
place them in the context of a wide variety of go\ernmenlal 
policies, examine the positive and negative attributes of the 
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creation of alliances and of governmental actions or inactions in 
response, and identify the most important pressure points of 
governmental invoh ement. In the telecommunications and infor- 
mation fields, these will likely he the areas of provision of 
communications ser\ices, the set-top devices, and content. Ol 
those, the most specific and constructix e dialogue centered on the 
set-top appliances, and it is in this area that we might expect the 
greatest go\'ernmental \'igilanee for the foreseeable future. 
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